Sept enber 14, 1993

M. Don L. Witney
P. O Box 98
Honol ul u, Hawaii 96810
Dear M. Wi tney:
Re: Restrictions on Access to Grcuit Court File Room
This in reply to your telefax to the O fice of Information
Practices ("O P") dated August 9, 1993.

| SSUE PRESENTED

Whet her, under the Uniform Information Practices Act
(Modified), chapter 92F, Hawaii Revised Statutes ("U PA"), an
i ndividual's access to the file roomof the Crcuit Court for the
First Crcuit, State of Hawaii, may be conditioned upon the
i ndi vidual's presentation of sonme formof photo identification.

FACTS

The Gircuit Court for the First Crcuit, State of Hawaii,
maintains a file roomthat is accessible to the public on the
first floor of the Kaahumanu Hal e building, 777 Punchbow Street,
Honol ulu, Hawaii. The file roomis open from8:00 a.m to noon,
and from1:00 p.m to 4:15 p.m, Monday through Friday, except on
State hol i days.

The Circuit Court file roomcontains duplicate copies of al
pl eadi ngs and docunents that are filed with the Cerk of the
First Crcuit Court in pending or closed civil, crimnal,
probate, divorce, and other cases and proceedi ngs.

The duplicate copies of these pleadings and records are
contained in thousands of files |ocated on a nunber of shelves
that are accessible only to file room personnel . Each file is
i ndexed by case nunber and by the nanes of the parties.
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An individual who wishes to retrieve information or records
fromthe case files nust first check-in at the file room s front
desk and present sone formof photo identification. File room
personnel also request the individual to supply the requester's
firmnanme, if applicable, and a tel ephone nunber. An
i ndividual's photo identification is kept by file room personnel
until the individual checks out at the file roomis front desk.

I ndi viduals wishing to retrieve particular case files nust
conplete the request formthat is attached hereto as Exhibit "A "
and supply their nanme, firm(if applicable), the case nunber, and
plaintiff's nane. This information can be retrieved by using
public access conputer termnals to performsearches for the
nanmes of parties and correspondi ng case nunbers.

Once a requester conpletes the formattached as Exhibit "A"
t he individual nust take a nunber and wait for file room
personnel to call their nunber, at which tine the file room
personnel retrieve the file or files that the individual w shes
to review. Wien the individual has conpleted reviewing the files
the individual requested: (1) the files are returned to a cart
for refiling, and (2) the individual reports to the front desk to
check out, at which tinme file room personnel return the
i ndi vidual's photo identification.

The above-described policies of the Grcuit Court's file
roomare set forth in a nmenorandum dated January 18, 1991 a copy
of which is attached as Exhibit "B."

DI SCUSSI ON

Under the U PA each agency nust make government records
avai |l abl e for inspection and copyi ng upon request of any person,
except as provided by section 92F-13, Hawaii Revised Statutes.
Haw. Rev. Stat. 092F-11(b) ( Supp. 1992). The Ul PA defines the
term "governnment record" to nean "information maintained by an
agency in witten, auditory, visual, electronic, or other
physical form" Haw. Rev. Stat. 092F-3 ( Supp. 1992) (enphasis
added) .

The Legislature defined the term"agency," for purposes of
the U PA as follows:

"Agency" neans any unit of government in this
State, any county, or any conbi nation of
counties, departnent, institution, board,
comm ssion, district, council, bureau;

of fice; governing authority; other
instrunentality of state or county
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governnment; or corporation or other

est abl i shnment owned, operated, or nmanaged by
or on behalf of this State or any county; but
does not include the nonadm nistrative
functions of the courts of this State.

Haw. Rev. Stat. 092F-3 ( Supp. 1992) (enphasis added).

We have exam ned the applicability of the U PA to records
mai ntai ned by the State Judiciary in several O P advisory opinion
letters. A recent opinion letter, OP Opinion Letter No. 93-8
(Aug. 2, 1993), a copy of which is attached as Exhibit "C"
contains a summary and di scussi on of these opinions.

As we noted in OP Opinion Letter No. 93-8, the U PA s
| egi sl ative history suggests that the nonadm nistrative records
of the Judiciary were excluded fromthe UPA "to preserve the
current practice of granting broad access to the records of court
proceedings.” S. Conf. Comm Rep. No. 235, 14th Leg., 1988 Reg.
Sess., Haw. S.J. 689, 690 (1988); H R Conf. Comm Rep. No.
112-88, Haw. H. J. 1017, 1018 (1988). Additionally, in QP
Qpinion Letter No. 90-4 (Jan. 29, 1990), we stated that:

[ NNonadm ni strative records of the courts,
general |y speaking, are those records which
are provided to the court incident to the
adj udi cation of a legal matter before the
tribunal. Such a construction neans that
records including, but not limted to,
char gi ng docunents, conplaints, notions,

pl eadi ngs, clerk's mnutes, |egal nenoranda,
exhi bits, orders, and decisions are not
subject to the provisions of the U PA

OP Op. Ltr. No. 90-4 at 5-6 (Jan. 29, 1990) (enphasis in
original).?!

For the reasons explained in previous OP opinion letters,
we believe that court files connected with pending or closed
Crcuit Court cases and proceedi ngs are nonadm ni strative records
of the Judiciary, and that your right to inspect and copy these
records is not governed by the provisions of the U PA

'See al so Fromer v. Freedom of |nformation Commission, 1993 W
293970 (Conn. Super. Q. 1993) (sustaining finding by Connecticut
Freedom of I nformation Comm ssion that tape recording of a trial
was a non-admnistrative record of the court).
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However, in Honolulu Advertiser, Inc. v. Takao, 59 Haw. 236,
238 (1978), the Hawaii Suprenme Court recogni zed the exi stence of
a common law right to inspect and copy judicial records:

Every court has supervisory power over
its own records and files. And while the
public does generally have the right,
established by the comon law, to inspect and
copy public records and docunents, including
judicial records, State v. O Connell, supra;
Craenmer v. Superior Court, supra, this right
of access is not absolute, and the
determ nation of whether and to what extent
access is to be permtted is "is one best
left to the sound discretion of the trial
court."

Because the Ul PA does not apply to the nonadm nistrative
functions of the courts of this State, the O P does not have the
authority to advise you whet her, under the U PA the court may
condition your access to the file roomupon the presentation of
i dentification.

However, with respect to agency records that are subject to
the provisions of the U PA we have previously addressed agency
policies requiring U PA requesters to provide identification. 1In
OP Qpinion Letter No. 90-29 (Cct. 5, 1990), we noted that
because the U PA uses an "any person" access principle, a
requester's identity is generally irrelevant to the nerits of the
person's request. W did, however, acknow edge that under
certain narrowy defined circunstances, it would be appropriate
for an agency to require U PA requesters to provide sonme form of
i dentification.

For exanple, we concluded that under part Il of the U PA an
agency nmay properly request identification when an individual
requests to inspect an original governnment record, to prevent
damage, |oss, or destruction of such original record. Model
rules to be adopted by the O P under section 92F-11(e), Hawaii
Revi sed Statutes, which State and county agencies nmay adopt, wl|
set forth the circunstances under which an agency subject to the
U PA may require a requester to provide identification to prevent
damage, | oss, or destruction of governnent records, or to prevent
mani festly excessive interference with the agency's duties and
functi ons.

Simlarly, we also noted that an agency nay properly require

a requester to provide identification when the requester asks to
receive a waiver of fees for searching, review ng, or segregating
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governnment records, under rules to be adopted by the O P under
section 92F-42(13), Hawaii Revised Statutes. W also opined that
when requesters desire an agency to mail thema copy of a
governnment record, the agency nust necessarily be provided with
the requester's, or soneone else's, nane and mailing address.
Again, rules to be adopted by the O P after public hearings wll
set forth the circunstances under which an agency may properly
request an individual to provide the agency with identification.

CONCLUSI ON

The public access provisions of the U PA do not apply to the
"nonadm ni strative" records of the courts of this State. Haw.
Rev. Stat. 092F-3 ( Supp. 1992). Based upon principles set forth
in previous O P advisory opinion letters, we concl ude that
duplicate case files maintained in the Grcuit Court's file room
are non-admnistrative records of the court. Therefore, the U PA
does not prohibit the Crcuit Court frominposing restrictions
upon the access to files maintained in the file room

Pl ease contact ne at 586-1404 if you should have any
questions regarding this matter.

Very truly yours,

Hugh R Jones
Staff Attorney

APPROVED:

Kat hl een A. Cal | aghan
Director

HRJ: sc
C: Honor abl e Nat haniel H C. Kim

Ms. Lovina Cruz
Cl erk, Legal Docunents Section
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